IN THE SUPREME COURT OF PEENSYLVANTA
Eastern District

In the latter of No. 295 Misc. Dkt. No. 20

JOHN W. CAMPFBELL, JR.

(Allegheny County)

ORDER
AND NOW, this 7Tth day of October, 1975, in accordance
with the Opinion of this Court filed on October 3 s 1975, it is
ORDERED that JOHN W. CAMPBELL, JR., be, and he hereby
is, disbarred from the practice of law in the Supreme Court or

any other courts of the Commonwealth of Pennsylvania.
BY THE COURT:

Toues B.E.

Chief Justice
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IN THE SUPREME COURT OF FPENNSYLVANIA
Eastern District

OFFICE OF THE DISCIPLINARY
COUNSEL,

No. 295 Misc. Dkt. No. 20

Petitioner

LI T T AT

Petition for Imposition of

Sanctions on a Member of the
Bar of the Supreme Court of
Pennsylvania at Nos. 26 and
32 of Disciplinary Docket 73

JOHN W. CAMPBELL, JR.,
Respondent

(IO T I BN TN T]

JONES, C. J. FILED: October 3, 1975

Respondent, John W. Campbell, Jr., has prac@ieed law
for twenty years. 1In Dzcember 1971 he undertook to represent
Charlene McIlwaine, who was then under federal indictment for
possessing approximately thirty pounds of marijuana. Immedi-
afelylupon accepting her case, respondent received from her a
retainer of $1,000.

During the course of his representation respondent
informed his client that he could for a price "fix" her case
2s he had done previouély in other criminal matters. He sougnt
and received over $Q?000 to allegedly arrange the suppression
of fingerprint evidence. In fact, no such evidence existed.

Respondent made subsequent demands for additional
money which Ms. McIlwalne was unable to furnish directly. Re-
spondent then suggested that she contact her associztes to
arrange a meeting between themselves and him. Respondent wished
to propose a plan for the transporting of drugs to Pittsburgh

for distribution. Ms. McTlwalne agreed to do so but later con-
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tacted the federal authoritiés. Ms. McIlwaine and two under-
cover agents then met with respondent at a bar on June 1, 1972.

At that meeting respondent stated that he had used
~ the initial money received from Ms. McIlwaine to suppress the
fingerprint and other unspecified evidence. He also informed
them that he needed an additional $10,000 to pay his fee and
to finalize the dismissal of charges.

Respondent later told Officer Stephen F. Terscak of
the Pittsburgh Police Department of his conduct in the case and
that he was attempting to set up a drug transpbrtation rlan. He
also asked Officer Terscak to confirm to his supposed co-con-
spirators that respondent had, in fact, secured the suppression
of the fingerprint evidence through the efforts of Officer
Terscak. Unknown to respondent, Oificer Terscak agreed to play
this part only to uncover the identity of the other parties to
the scheme. At a subsequent meeting on June 20, 1972, respondent
and Officer Terscak acted out their roles for the federal under-

1l
cover agents.

Later respondent was indicted by the federal authori-
ties for using the mails fo defraud. The indictment was based
on the correspondence exchanged between the United States Attor-
ney and respondent in regard to Ms. MeIlwaine's drug case. Al-
though a significant portion of the evidence outlined above was

presented at trial respondent was found not guilty of mail

1. Other than their friendsnip of fifteen years, no evi-
dence was introduced which explained why respondent believed
Officer Terscak would not report the establishment of a drug
ring. In any event, Officer Terscak's testimony of his own non-
participation in the conspiracy 1s substantiated by the fact that
he reported the meeting to his superiors on the following morning.
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fraud. No other charges were lodged against him.
Following his acquittal, the Office of the Dis- .

ciplinary Counsel commenced proceedings against respondent.

The matter vas referred to a Hearing Committee which ulti-

mately rccommended disbarment of the respondent. The Dis-

ciplinary Board, after reviewing the report of the Hearing

2 The charges against him stemming from his representa-
tion of Ms. McIlwaine were based on the following Disciplinary
Rules of the Code of Professional Responsibility:

"DR 1-102(A) A lawyer shall not. . .

(3) Engege in illegal conduct involv-
ing moral turpitude.

(4) Engage in conduct involving dis-
honesty, fraud, deceit, or mis-
representations.

(5) Engage in conduct that is prejudi-
cial to the administration of
Justice.

(6) Engage in any other conduct that
adversely reflects on his fitness
to practice law."

"DR 7-102(A)(7) 1In his representation of
a client, a2 lawyer shall not. . . counsel
or assist his client in conduct that the
lawyer knows to be illegzal or fraudulent.”

"DR 9-101(C) A lawyer shall not state or
imply that he is able to influence im-
properly or upon irrelevant grounds any
tribunal, legislative body, or public
official."

In a separate charge respondent was cited for other
violations of the Disciplinary Code. These violations arose
out of four situations unrelated to the MeIlwaine matter. The
Disciplinary Board recommended the imposition of private repri-
mand in the first two situations, private informal admonition
in the third, and public censure in the last. Respondent has
taken no exception to the recommended dispositions of these
matters. But see our discussion of Joinder of Charges, infra.
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Committee, agreed with its decision and has petitioned this

Court to disbar the respondent from the practice of law in

3

this Commonwealth.

Respondent took several exceptions to the proceed-
ing below and here continues to object. Specifically, he
maintains (1) that the evidence to support the recommenda-
tion of disbarment was insufficient, (2) that the commence-
ment of proceedings after his acquittal in federal court vio-
lates the double jeopardy clause of the Fifth Amendment to the
United States Constitution, (3) that the disciplinary rules
under which he was charged are unconstitutionally vague and
(4) that the consolidation of the McIlwaine matter with the
other unrelated violations denied him procedural due process.

Consideration of these exceptions is more easily
undertaken if we first reconsider the nature of disciplinary

procecedings. In In Re Echeles, 430 F. 2d 347, 349-50 (7th

Cir. 1970), the court presented a lucid explanation of the pur-
pose of a disciplinary action: "[D]isbarment and suspension
proceedings are neither criminal nor civil in nature but are
special proceedings, sui generis, and result from the inherent
power of courts over their officers. Such proceedings are not
law suits betwzen parties litigant but ratﬁer are in the nature
of an inquest or ingquiry as to the conduct of the Respondent.
They are not for the purpose of punishment, but rather seek to

determine the fitness of an officer of the court to continue in

3. See Supremz Court Rules 17-1 et seq. for the rules
governing procedure in discipllinary matters.

oy [
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that capacity and to protect'the courts and the public from
the official ministration of persons unfit to practice law.
Thus the real question in issue in a disbarment proceeding 1is
the public interest and an attorney's right to continue to
practiée the profession imbued with the public trust." (Cita-
tion omitted.) Accord 1In Re Berlant, Pa. 3 5
328 A. 2a W71, 473 (1974).

We need only add that although disciplinary proceed-

ings are sui generis, they have been styled "quasi-criminal."

In Re Ruffalo, 390 U. S. 54k, 551 (1958). As such certain pro-

cedural and substuantive righﬁs have necessarily attached them-
selves to those pfoceedings. With the uniqué nature of
disciplinary proceedings in mind, we now turn to the exceptions

of respondeht in this case.

Sufficiency of the Evidence

Respondent argues that the evidence presented by the
petitioner was insufficient to support the findings of the Hear-
ing Committee with respect to his handling of the lMcIlwaine case.
To support this argument, he merely asserts that his testimony
before the Hearing Committee was more credible than that of peti-
tioner's witnesseé.

Since our review of attorney discipline 1is de novo, we
are not bound by the Tindings of the trier of fact below but are

free to evaluate for ourselves the evidence presented before the

4, For cxample, the attorney against vhom discipline is
sought must be advised of the nature of the charges, In Re Ruffalo,
supra, and he or she can assert the privilege against self-in-
Ccrimination, Spivack v. Klein, 385 U. S. 511 (1957).
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Hearing Committee. In Re Siiverberg, Pa. s 327 A. 24

105 (1974). However, credibility is an issue particularly
within the province of the trier who views the testifying wit-
ness. Sce In Re Smith, 376 Pa. 255, 101 A. 2d 710 (1954); In

Re Kraus, 322 Pa. 352, 185 A. 737 (1936); and cf. Comnonwealth

ex rel. Alexander v. Alexander, W45 Pa. 406, 28% A. 2d 721
(1971).

In thiscase the Hearing Committee 1ésolvéd the issue
of credibility in favor of the petitioner. We perceive no reason

for reversing that result.

Double Jeopardy Argument

Rcspondént next contends that the imposition of any
disciplinary sanction after his acquittal in federal court vio-
lates the double jeopardy clause of the Fifth Amendment where
the federal prosecution and the disciplinary recommendation zre
based on the same evidence and arise from the same transaction.
Primarily respondent premises thls argument on the quasi-
criminal nature of disciplinary actions, but the argument fails
in both law and reason.

Where a single act constitutes a violation of the laws
of both the state and federal governmenits, two prosecutions,
convictions and sentences are constitutionally permissible. See,

e.f., Abbate v. United States) 359 U. S. 187 (1959); Barkus v.

T1linois, 359 U. S. 121 (1959); Commonuealth v. Mills, 447 Pa.

163, 286 A. 2d 638 (1971). If two criminal prosecutions are pos-

sible, certainly one ceriminal proceeding and one quasl-criminal
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proceeding are within permissible constitutional bounds.

Any argument which asserts that an acquittal on
criminal charges bars a subsequent disciplinary proceeding
jgnores the nature of disciplinary actions. "Hot oqu are
the parties different but the purposes of the two proceedings
are different. . . . Moreover, the guantum of proof required
to warrant discipline or disbarment is different from that de-

manded for conviction of a eriminal charge." In Re Pennica,

36 N. J. 401, , 177 A. 2d 721, 730 (1952). Accord Krehel
Appeal, 119 Pa. 85, 89, 213 A. 2d 375, 377 (1665). Conse-
quently, "the mere acquittal of a crime will not be a bar to
a suspension of the attorney's right to practice or his dis-
barment for unprofessional conduct, based upon the same acts

or conduct involved.” In Re Echeles, 430 F. 2d 347, 352 (7th

Cir. 1970). Accord Snyder's Case, 301 Pa. 276, 152 A. 33
(1930).

In addition to the legal defects in respondent's
position, acceptance of his double jeopardy argument would have
absurd consequences. The double jeopardy clause prevents subse-
quent trials for the same act by the same sovereilgn whether the
initial trial results in acquittal or conviction. North

Carolina v. Pearce, 395 U. S. 711 (1959). If disciplinary

actions viere viewed, for constitutional purposes, as placing

an individual in jeopardy, an attorney who was convicted of a
crime could not be disbarred for that crime. Likewise the im-
position of disciplinary sanctions would preclude a subsequent
criminal prosecution. If cither action would bar the other, the
state would be compelled to have in its midst an uncensured

attorney who is a convicted criminal or an unpunished criminal




[10-8]
who 1s a disbarred attorney. The integrity ard honor of our
profession would not long survive if the Constitution demandead

that such a choice be made.

Vagueness of the Disciplinary Rules

Respondent next maintains that the Disciplinary
5 .
Rules of the Code of Professional Responsibility, under which
he was subject to disbarment, are unconstitutionally vague.

Cf. United States v. Harriss, 347 U. S. 612, 617 (1954). We

find his position unpersuasive. In all, respondentswas specifi-
cally charged with violating six rules of the Code. All but
two of these rules specify with great clarity the conduct pro-
hibited.

The two exceptions are DR 1-102(A)(5) and DR 1-102(A)(6).
These provide respectively that "[a] lawyer shall not. . . engage
in conduct that is prejudicial to the administration of Justice"
and that "[a] lawyer shall not. . . engage in any other conduct
that adversely reflects on his fitness to practice law." Al-
though these two rules are arguably vague, it does not necessarily
follow that appellant's disbarment under these sections is consti-
tutionally impermiséible. A regulation or statute can be validly
applied to some activities even though its application to other

situations might be of uncertain constitutionality. Smith wv.

5. - Rule 17-3 of the Pennsylvenia Supreme Court Rules
establishes the Code of Professional Responsibility as the
standard by which the conduct of an attorney, practicing in
Pennsylvania, is to be measured.

B See footnote 2, supra.
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Goguen, 415 U. S. 566, 578 (197!). Where one is on fair
notice that his own conduct is within that prohibited by a
regulation, he cannot attack the regulation simply "because
the language would not give similar fair warning with respect
to other conduct which might be within its broad and literal
ambit." Parker v. Levy, 417 U. S. 733, 756 (1974). See also
Colten v. Kentucky, 407 U. S. 104, 109-10 (1972); and United

States v. National Dairy Products Corp., 372 U. S. 29, 31-32
(1963).

Here, the actions of respondent which formed the
bases for the charges of violating DR 1-102(A)(5) and
DR 1—102(A)(6)-inc1uded the fraudulent receipt of money to
supposedly arrange the illegal destruction of evidence. That
non-existent evidence was alleged to have been crucial to the
outcome of a pending criminal matter. The respondent's asser-
tion, however false, that he could manipulate the disposition
of a criminal proceeding was "prejudicial" to the proper adminis-
tration of justice.

Similarly, respondent's attempts to defraud his client
and also to form a criminal conspiracy for the transporting and
sale of illegal drugs clearly reflected on his fitness to
practice law. As the United Statés Supreme Court stated in Ex
Parte Wall, 107 U. S. 265, 274 (1882): "Of all classes and pro-
fessions, the lawyer is most sacredly bound to uphold thz laws.
He is their sworn servant; and for him, of all men in the world,
to repudiate and cverride the laws. . . argues recreancy to his
position and office. . . . It manifests a want of fidelity to
the system of lawful government which he has sworn %o uphold and
preserve." Where one who has sworn to uphold the law actively
conspires to breach it, his fitness to practice 1is unquestionably

destroyed.
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We need not today defins with exzctilude the boundaries
of the corduct prescribed by DRisciplinary Rule: 1-102(i)(5) and
1-102(£){6). Cerizinly respondent's activitics were wilhln those
bcunds and recpondent knew or should have knoan that such was the
case. Since respendant had fair notice that his course of con-
duct was prohibited by the Code of Professicnal Responsibilily,
he cannot claim to have been prejudiced by the argvabla vagueness
of the Disciplinary Rules when applied to other hypothelical situa-

7 .
tions . . -

Joinder of Charges

Lppellant next contends that the llzaring Comxittee's
consideration of =ix charges in a uinrle proceedinb viclaied
his righis to due y-occss. Specirica11y, hL maintains that he

was prejudicad becaunse the consoliﬁ”tion, "in the tot°1 picture

of things,"

gave the anpearcnoe of "runrdOLn Yhat reopondent
igmiores is that the function of thc_dxsciplinary procecding is

4
- - -

T It is cl=zar that case law can sulficiently clorify an
otherwise vague enactment. 5Sce, e.m., Walmr &enL v. Stone,

L3k U, S. 21 (1973); United States v. Vuitch, Y02 U. S. 62, 71
(1971). Tumerous Pennsylvania discinlinary coses have lu;u1u“d

in the imposition of Sﬁnctions vhen en attorney h2s onseped in
criminal. conduet.” -See Coffey on.ro“ﬂrx County Bh n,.'r V.
Heelit, 456 Pa. 13, n. 8, 317 A. 24 597, 601 n. 8 (1974); In

Re Brodstein, 403 ra. 84, 182 A, 24 ]“1 (:On?), in Re fLiker,

398 Pa. 1€8, 157 A. 2a 7£9 (1650); Stone v. Bonrd of Govertenee
of ”enq"yl\unih Bar, 312 FPa, 576 , 579 1658 h. W73, (1933);
Mergolis's Case, 259 Pa. 205, Jld N er (3.023). ‘these cases
p3¢rﬂd re pondant on nouicc that the participation in crininal
activit ubbihctc him to the vés Lth*liu; cf dishorment as unfit
to ﬁrdcuicc law, They eliminate, to a dagree, the veguences
ascribed to DR 1- 102(2)(6).

-10-
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.

to deternine the continued fitness of an attorrncy to practice

law. Jn Re Aiker, 308 pra, 188, 157 A. 2a 749 (1950). That
deternmination can only be madq‘by viewing the "tolal picture”
of his professicnal conduct. Isolated instances of misconduct
my be individually insuffic&cnt to sugport disbarment. How-
ever, & number of'buch instances, although unrcloted, when con-
sidered together, can demonstrate such complete disregard for
vrofessional standards that disbarmené is necessitated.

Vhere &s here en attorney has received notice of the

charges against him and is given an opportunity to be heard, due

process is satisfied. In Re Ruffaio, suora; Courhlan v. United

-

States, 2356 F. 2a 927 {9th Cir. 1935); Staud v. Stewart,

366 F. Supp. 1398 (E. D. Pa, 1973);.In Be Shigon, - Pa, .

329 &. 2a 235 (19711). He cannot complain simply because bis fit-
ness to practice is tTo be measured a2zainst several charge: rather

thon onc. . * -

that is disturbing, howevpr, is that the Hearing Com-

nittee, after considering each of the charges agzinst respondent,
-
rccormended the imposition of separate disciplines. IT the

disciplinary proceeding viere considering the totality of sn attor-
ney's conduct to eyaluate his fitness to practice, only onz of two
results could ensue frem that consideration. Either the attorney

would be decmed fit to practice or he would be subjected to dis-

cipline. But that discipline must necessarily be imposed ac a

unit for that which was determine

{21

. Titness or uniitness, was of
2 vnificd nature. Whore sonctions zre reecommcended Tor cach
separate violation, wn~at the Comnitice has measvred is the pro-
priety of a2a attorney's conduct in & speeific, isolated situation

erd not his entire profezsional cernduct.




[r0-12]
Separcte diseiplinary moasures were roeomnended dn
this case for each of five charges. Thus, this principle cf

condnet vas transgressed.

(%]

unified consideration ér an attorncy!
llowaver, the Hearing Comnittee's ond pebitioncey's reccoanandu-
tion with respect to the McIlwaina case was thzt reepdndent ve
disbarred. Since e eprvee that dlstarment could properly be
imposed if that vere th2 only chargs egainst rcspbndcnt, it i=

certainly justified where that charge is corbined with others.

an

In view of our decision in regerd to consclidation,

the reccmmendations of the petitiorer for discipline in case

-

ecemnendation of peti-

tioner for disciypline in case numbter %6 D. B. 73 is accepted

number 32 D. B. 73 arc rejectzsd. The r

end respondent is ordered disbarred.

Mr. Justice Manderino concurs in thi result.

-

- - e wes : a‘
Py
o'-"’ - -
. Lize ihe petitioner our »csearcs o uncovered only

arcn he
one reported ease which directly azdrassses the issue of consoli-
dation. In that tdse tne Suvprene Court of Soutn Carolina ro-
jected the contention that consolidation is improper. 1In Re

Benedict, 245 S. Car. 481, 175 S. . 2¢ 897

Other disciplinary cases é
involving several charges. See, e.7., In Roe REnffalc, supraj
i) 173); Schuicboi v.
g 2fZ7 : . 2¢ 91¢ (D. C.
(2357, YIn none of these

In Re Sarzlas, 360 ¥. Supp. (24 (I,
Orrick, 153 F. Supp. 70L (D. D. T.)
Cir.), cert. denied, 355 U. S. 927
cases wes the issue of ccensolida
one sanction was imposcd.

.
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